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Introduction

Context:

1. Significant Growth in frequency and amount of fines
levied by antitrust authorities across many jurisdictions

2. Significant Growth in international trade and reduction in
trade barriers

Central Question:

How do antitrust authorities orient their enforcement actions
toward foreign and domestic firms?




US Sherman Act: 1890

Section 1 and Section 2
Japanese Antimonopoly Act: 1947

European Economic Community Treaty: 1957
Article 81 and Article 82

Chilean Antitrust Law: 1973
Korean Monopoly Regulation and Fair Trade Law: 1980
Antimonopoly Act in China: 2008




Antitrust Activity

Fines Imposed by the EU Under
Article 81 (Anti-Competitive Agreements) and Article 82 (Abuse of Dominant Position)
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Sources:

[A] European Commission Competition Policy - Antitrust Case Cornmission Decisions, available at <http:/fec. europa evfcompetition/antitrusticasesind e himl>.
[B] Eurepean Commission Competition Policy  Annual Eeports, 1994 2007 available at <http fec surop o anfcompetitionfannual_rep ortaf.

[C] Press releases oy the Eurcpean Comrission Competition Policy, availible at <htty /feuropa es/rapidfsearchAcion. do>. 4
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Antitrust Activity

Fines Imposed by the US-DO.J Under Section 1 of the Sherman Act
(Anti-Competitive Agreements) 1994 - 2009
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Sources:

| 4] TS Dol, Antitrust Diwvizion, "Sherman Act Violations Vieldnga Corpcrate Fine ot §100llon or Mere" as of May 22, 2003, avalable at <http:dwww usdo) gov/atrpushie/ crimunalfsherman 1 0. htrn>.

[B. U3 Dol Antrrust Division, " annual Feport FY 1999, available at <http /werw usd o) gov/atr/pubLie/4523 htme.
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Antitrust Activity

Total Fines and Number of Firm Fined by the
Japan Fair Trade Commission Under the Antimonopoly Act
2001 -2008
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“A] fapan Far Trade Ccmmissicon, Press Releases, ' Enforcement Status ofthe Antimonopoly Act in FY2008,' 2,5 (June3,200%), availeble at <http:fwww jftc.go jple-
sagefpresareleases2005/ Tunef09 2603 pdf=.

_B] Japan Fair Trade Cormrmission, Press Releases, " Enforcament Status ofthe Antmenspoly Act n FY2007, 2,5 (May 21, 2008), avarakleat <htlp A jfta go pfe-
sage/pressreleases/ 2008 ay/ 083521 pd =

] Japan Fair Trade Cormmussion, Press Feleases, " Enforcement Status of Antimonopoly Actin FT2006," 2.5 (May 33, 2007), ava:lable at <lvtprwww . Hfogople-
aagepresareleazes 2007 a7 253 0.pd £

L] apanTaxr Trade Comrmisaicn, Fress Releases, "Frocessing Statuz of the Antinoncp oly Act enforcemert m Y2005, 2,5 (day 31, 200€), available az <http v jfic gojple-
oagefpressreleases 2006 unef06 0615 2 pdf>
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Antitrust Activity

Total Fines and Number of Cases in which Fines were Imposed by the
Korean Fair Trade Commission Under the Monopoly Regulation and Fair Trade Act
1993 -2007

450 - r 360
400 - 320
350 - 280
300 - 240
250 - 200

200 A - 160

Number of Cases

150 - 120

Total Fines (Billions of Won)

100 \ - 80

0 n/a n/a || e n'a n/a n/a l . 0
T T T I~

1993 1994 1995 1996 1997 1998 1999 2000 2001 002 2003 2004 2005 2006 2007

mmm Total Fines —8— Number of Cases

Notes:

[1]Data forthe years 1994, 1996, 1998, 2000, 2002, 2004, and 20035-2007 were found directly on the EFTC's website

[2] Data forthe number of cases prosecuted in years 1993, 1995, 1997 and 1999 were found in the KFTC's 1999 Annual Report

[3] Mo data were av ailable forthe aggregate level of finesin 1993,1995,1997, 1999, 2001 and 2003 or for number of casesprosecuted in 2001 and 2003

Sources:

[A]Xorea Fair Trade Commission, Statistics, " Corrections by Type of Measure,” available at <http:feng ftc gokrfstatistic/correction jsp»

[B]EoreaFair Trade Commission, " Annual Report on Comp etition Policy Developments in Korea (1999)," 12,19(1999), av ailable at <http #eng fte go ler/ffiles/bbs/2008/1999 pdf=




Antitrust Activity

Total Fines and Number of Cases in which Fines were Imposed by the
Chilean Free Competition Defense Court under Decree Law 211 (Anti-competitive Behavior)
1994 - 2009
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Notes:

[1] Original listing of cases between 1994-20 04 was provided in an email fromthe Fiscdia Waciona Econdmica (FNE) and supplemented by information on the FNE website

[2] &1l cases between 2004-2009 were found on the website o fthe Tribunal de Defensade la Libre Campetencia (TDLC)

[3] All fine amounts d enominated in Unidad Tributaria Mensual (UTM), Unidad Tributana Amual (UTA) or Unidad de Fomento (UF) were converted into US$ using statistics provided by the Banco Central de Chile and Servicio de
Impuestos Interno s (211)

Sowrces:

[4] Tribunal de Defensa dela Libre Competencia "Base de Datos Causas Contenciosas" available at <http:/fwwwtdle. clfPortal. BasefWeb/VerContenida. aspr G UID=&ID=341>

[B] Fiscalia Nacional Econémica "Resoluciones dela H. Corsion Resolutiva" available at <http /e fre. o/ Pcontent=notes &db=jurisprudsriew=70 32b2 9eBbe Tef5 242 573320053050 .

[C] Banco Central de Chile, Base de Dato s Estadisticos, "Unidad Tributaria Mensud (Pesos),” available at <http:fei2 beentral cl/Basededatoseconomicog/951 455 asp?E=ME—UTM &L am adaPortad=51>.

[D] Servicio de Impuestos Internos, "UT.A 1975-2008," avalable at <http 2fwerw. s clipaginafval oresfuta htm>

[E] Banco Centra de Chile, Base de Datos Estadisticas, "Tipo de Cambio de Délar Observado Diatio (Pesosporun Délar)," availahle at <http #3512 beentral cl/Based edatoseconomicos/351_455 asp =M E=TC-0BS-
DlAdidioma=de=nded=2>




Growth in International Trade

Imports of Goods and Services as % of GDP:
* 1960: 12%
* 1985: 19%
. 2006: 29%

Cross-country corporate mergers as a percentage of total
world-wide mergers:

* 1998: 30%
« 2007: 45%

Global foreign direct investment:
* 1970: $9.9 billion
* 1990: $204 billion
« 2007: $2.1 trillion




Antitrust enforcement actions may

1. exhibit a unified and neutral approach to policy in which case
factors such as the national identities of firms and their
competitors play no role in enforcement actions,

2. be subject to protectionist influences in which case the
opposite will be true, or

3. exhibit a domestic orientation, meaning that enforcement
actions are focused on domestic firms for various reasons.




Factors Favoring Neutral Antitrust Policies:
« Multilateral agreements

* Fear of retaliation

- Search for efficient outcome

Factors Favoring Protectionist Antitrust Policies:
* Lack of enforcement of multilateral agreements

*  Pressure from domestic interest groups

* National “Champions” or export industries

Factors Favoring Domestically-Oriented Antitrust Policies:
- Differential advantages in investigating domestic entities
- Seek to encourage highly competitive domestic firms




Global Coordination in Antitrust Policy

European Union:

“Dedicated cooperation agreements on competition policy” with the US, Canada,
Japan and Korea, under which the sides “exchange information and co-ordinate
their enforcement activities.” Specifically, each side may ask the other to take
enforcement action (i.e., “positive comity”’) and to take account of the other’s
significant interests when enforcing competition rules (i.e., “traditional comity”)

United States:

Consults and cooperates on antitrust matters with the EU, Germany, Israel, Canada,
Australia, Japan, Brazil, and Mexico

More than twelve Mutual Legal Assistance Treaties (“MLATs”)
Global:

The International Competition Network (ICN) launched on October 2001 by antitrust
authorities from fourteen governments

WTO “Working Group on the Interaction between Trade and Competition Policy”
(WGTCP)

“Competition Law and Policy” program at the United Nations Conference for Trade
and Development (UNCTAD)

OECD Global Forum on Competition and Competition Committee
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Tariffs on Chinese Tire Imports

Dave Johnson, Campaign for America’s Future (Steel Workers’ Union):

“Unfair competition led to the idea of protecting our standard of living. Unfair
labor costs, kept low by use of child or prison labor, exploitative wages in non-
democratic countries, even use of forced labor or slaves undercuts our own
companies’ ability to compete. Failing to provide worker safety protections, or
allowing pollution also provide trade advantages to offshore competitors. So to
protect ourselves we imposed tariffs that raised the store price on those goods
to prevent them from undermining our own standard of living and safety and
pollution standards. We protected our national interest.”




Antitrust Activity Towards Domestic and Foreign Firms

Number of EU and Non-EU Tirms Fined by the Furopean Commission Under
Article 81 (Anti-Competitive Agreements) and Article 82 (Abuse of Dominant Position)
1994 - 2009
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[1]EU firms kavebeen defined as firmrs established :in one 5fthe 27 countriesb zlonging to the Turop ean Unisn az of 2008 as listed onthe Turepaweksite 2002 data ends in August
Sources:

[4] European Cornrrission Zotrpetition Policy - Annual Reports, 1998-2007, available at <htty /e 2urcna ewfcorpetition/arnual_rapors/>
E| European Commissian Comp etition Policy - Antitrust Caze Zommission Decisions (1999t date), availableat <attpfec susopasufcomp etiion/antit-ust/eases/index him >

[
[:2] Fressreleases by the Curcpsan Commmizsion Competition Pelicy, avalable ab <hitp /feurop aeu/rap:disearchicion doz.
[
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L] Buropawebszite, " burcpesn Uountries," available a: <http/feuropa. sw/aboieircpean_countrissindex en himes.




Antitrust Activity Towards Domestic and Foreign Firms

Total Fines Imposed on EU and Non-EU Firms by the European Commission Under Article
81 (Anti-Competitive Agreements) and Article 82 (Abuse of Dominant Position)
1994 -2009
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[1] EU firms have been defined as firms established in one of the 27 countriesbelonging to the Europ ean Union as of 2008 as listed on the Eurcpa web site
Sources

[ 4] European Commission CompetitionPolicy - Annual Reports, 1998-2007, availableat <htlp //ec europa eu/competition/annual_reports/=
[B] European Commussicn Competition Policy - Antitrust Case Cornrmission Decisions (1999to date), availableat <http #ec europ a en/comp etition/antitrust/cases/index html>

[C] Press releases by the European Corrrmission Competition Poliey, available at <http #/eurcpa eufrapid/searchaction do>
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[D]Europa website, "Eurcpean Countries," available at <http /feuropa.eu/abcfeuropean countries/index enhtrm>




Antitrust Activity Towards Domestic and Foreign Firms

Number of US and Non-US Firms Fined by the Antitrust Division of the
Department of Justice Under Section 1 of the Sherman Act (Anti-Competitive Agreements)
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Note:
[1] Firms that were exempted from finesthrough the DoJ Leniency Pro gram were not depicted. 2009 dataends in August
Sources:

[A] USDoJ, Antitrust Diwision, "Sherman Act Violations Yielding a Corporate Fine of $10 Million or More," as o f May 22, 2009, avalable at <htip:/forww usdoy. gow/arpublic/erimind/sherman1 0 him=.

[B]US Dol Antitrust Division, "Annual Report FY 1995, available at <http:/fwrww . usdoj.gov/atrpublic/4523. htm»
Page 16

[C] Dol Fress Releases, Plea Agreements, Case Information, Indietrnent, and Briefs for Appellee, available at <http./fwwir.usdo). gov fatr/cazes html>.




Antitrust Activity Towards Domestic and Foreign Firms

Total Fines Imposedon US and Non-US Firms by the Antitrust Division of the Department
of Justice Under Section 1 of the Sherman Act (Anti-Competitive Agreements)
1994 - 2009
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Note:

[1] Firms that were exempted from finesthrough the DoJ Lend ency Pro gram were not depicted,

Sources:

[A] U8 Dol, Antibrust Division, " Sherman Act Violations Yieldinga Corporate Fine of $10Million or More," as of May 22, 2008, av ailable at
<http:fharvrw usdof. govfatr/public/eririnalfsherman 10 htr>

[B] UZ Dol Antitrust Division, " Annual Eep ort FY 1999, awailable at <http /fwww usdo) gov/atr/public/4523 htm.

[C] DoJ Fress Releases, Plea Agreements, Case Informaticn, Indietment, and Briefs for Appellee, available at <http /fwrww usdo) gov/atr/cases html>
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First Approach: Compare the share of imports in domestic
consumption to Antitrust enforcement frequency and

intensity
Second Approach: Calculate conditional probabilities

*  For example, for a US firm, that probability would be:
Pr (Fined"s | Fined®Y US Firm)
For an EU firm, the same conditional probability would be:
Pr (Fined"s | Fined®Y EU Firm)
The two probabilities should be equal if antitrust authorities are neutral and if
the firm is selling in both countries.

Empirical strategy is to estimate the following frequencies:
# US firms fined in US and EU

Page 18

Pr (Fined'S | Fined®Y, US Firm) = ------- —
# US firms fined in EU




First Approach: Antitrust Action Relative to Imports in the US

Domestic and Foreign Antitrust Targeting and Fines Compared to Non-US Firms' Share
of Total US Consumption in the United States
1994 - 2009
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Notes:

[1] Sales by Mon-U.5. Firms were calculated as the sum oftotal imports of goo ds and services (lessimp orts from foreign affiliates of 115, firms) andnet payments to foreign parents of directinvestmentincom e resulting from sales
by their U.5. affiliates. 2009 data ends in August

[2] Total Consumption was calculated as the sum o fpersonal and gov emment consumption expenditures

[3] These firms do not account for firms that were exempted from fines due to the DoJ Leniency Program

Sources:

[A] US Dal, Antitrust Division, "Sherman Act Violahons Vielding a Corporate Fine of $10 Million or More," az of May 22, 2009, avalable at <http:famerorus do).go watrf ublic/eriming/sherman 0 b=,
[B] UZ DoJ Antitrust Division, "Annua Report FY 1993"

[C] DaJ Press Releases

[D] Dol Plea Agreements

[E] DoJ Case Information, Indictment, and Briefs for Appelles

[F] U.5. Department of Commerce, Bureaw of Economic Analyds, Internaional Econoric Ac counts, "Ownership-Based Framework o fthe U5, Current Account, 1982-2007," available at

<httpfrwrw. bea gowinterationalindex htm#header=.

[G] UR Department of Commerce, Bureau of Economic Analysis, Nationa Accounts, ' Gross Domestic Product,” availsble at

<http:/fwww bea gowhnational i p aweb/TableView asp?Selecte dTable=5 &FirstVear=2005&Last Vear=200 9&Freq=Ctr>

[H] US Department of Commerce, Bureau of Economic Analysis, Nationa Accounts, "Government Consumption Expenditures and Gross Investment," avalable at

<http:fwww bea.gowhnational 'ni p aweb/Table View asp?Sele cte dTable=0 &= Freq=OQtr &First Vear=20 074 Last Year=200 9>




First Approach: Antitrust Action Relative to Imports in the EU

Domestic and Foreign Antitrust Targeting and Fines (Article 81) Compared to
Non-EU Firms' Share ol Total EU Consumptlion
1994 - 2009
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Notes:

[1] Impost Dacaapply onlyto the Euro Area Jonlythose 16 countics var g the curo a: their solc currency) Fincs data apply to the 27 countricsir the Turopcan Union, as listed by the Evropa wobaite 2000 datacndsin Anguat

[2] mupuzt data fom 2009 a1ty ellect Q1. Mo impurl ut conswug on dak are avaldble fur 1995,

[Z] mpostsasapercentage of consurapion are cacilared in accordance with the defiritions ¢ fimpons and consumgticn provided by the Evtopean Svstern of Acciunts 1993 rarual,

|4] Inposts arz detined as transactions 1 gocdsard services (purchases, barter, gifts or grante) from non-restdentsto resicents, where 'restdents” are cehined as antshamng a center of ecororucinteres: oa the econaricterniors of the
eurc arez - thet1s, whanthey enzage foran extenced period {one year or more)in economuc achivibies on edro ez temtory. Imports do notinclude saes by foreign firrs Lo catzd withun the euro area.

[%] Coaswmrptoris defined as ezpenditure incurred by readznt institational umts on goods or sernces that are vsed forthe direct satsfacaon of iadridual needs orwants or -he collectiwe nzeds of members c fthe commumty, Tas
measure exdudes sneal fransfers and items corsideredincermediate conawmphinn ar prozs caprtal firmAinn

Sowrces:

[4] Evroocan Commussion Corrpetition Delizy - Annual Reports, 1008-2007, available et ~htp:ffes. caropa cafcompehiion/annua_reports/=.

[D] Zurapean Commission Comp etition Palicy - Antitrast Case Comumiszsion Decsions (1979 to dae), avalasle at <http:ficc.curopa cw'c omyp sitio nfactibust/caszslindes hom =

[C] Pressreleases by the Enropean Cameression Cotp etiion Folicy, avalable at <httpfeuropa eu'ranic/searchaction do»

[U] Euroaesn Central Bank, Statistical Daca warehoase, "Imports 0l Gocds and Servizes,” available at <httpfsdw echoewropa awquickiew do WSERIES KEY=158 IEAC IS NV PLASI AL S L E LA

[E] European Zentral Bank, Statistical Data Werehouse, "Final Consumption Expenditure," avalable at <http:/sdw ech. europa e'ouiskeniew do?SERIES_KEY=1581EAQ D SNV P3Z 31 Al E1XEZ>

[G] Euroaawebsite "Eurnoean Zounttizs," avalable at <http:Mevrosaswabe/zumrean countriesfindes enhtm>

[H] Eurogean Commission European System of Accovnts 1995 Manual, available at <http ffeirca europa eufrofda sinfac countiin’o/fd atafes =9 S/enfesadSen At




Second Approach: Conditional Probabilities

Number of Firms Fined and Conditional Probability of Receiving a Fine
by Jurisdiction Imposing the Fine and Location of Firm

1994 - 2009
Number of Firms Fined By Jurisdiction Imposing the Fine and Location of firm
Location of Firm (headquarters of parent company)
UsS Europe Rest of World
US DoJ
(Sherman §1) 89 38 43
[A] [D] [G]
Jurisdication European Union
Imposing pe 24 360 65
. (Article 81)
the Fine 0.053  [B] 0.802  [E] 0.145  [H]
US DoJ an(’l 5 21 20
European Union
[C] [F] ]

Conditional Probability of
Receiving Fine

Location of firm

(headquarters of parent company)

US Europe
Pr(Fined"® | Fined®Y, Location) 21% 6%
[C)/[B] [FI/[E]
Pr(Fined®Y | Fined"S, Location) 6% 55%
[CVIA] [FV/[D]

Note:

[1] A firm was assigned a location of "Europe" if, at the time of the fine, its parent company was located within one of the 27 countries belonging to the European Union.




Second Approach: Conditional Probabilities

Amount of Fines Imposed on Domestic versus Foreign Firms
by the US DoJ and European Commission

1994 - 2009
Amount of Fines Imposed Location of firm
by Jurisdiction and Location of Firm (headquarters of parent company)
LIN) Europe Rest of World
US DoJ
(Sherman §1) $ 881 $ 1,991 $ 2,799
(Millions of Dollars) .
Jurisdication 0.155  [A] 0.35109  [B] 0.4935  [C]
Imposing
the Fine
European Commission
(Article 81) € 710 € 11,634 € 1,849
Milli fE
(Millions of Euros) 0.05 (D] 08197 [E] 01303 [F]
Note:

[1] A firm was assigned a location of "Europe" if, at the time of the fine, its parent company was located within one of the 27 countries belonging to the European Union.
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Second Approach: Conditional Probabilities

Average and Median Fine Imposed on Domestic versus Foreign Firms
by the US DoJ and European Commission

1994 - 2009
Average and Median Fine Imposed Location of firm
by Jurisdiction and Location of Firm (headquarters of parent company)
UsS Europe Rest of World
US DoJ $ 9.9 $ 524 $ 63.6
(Sherman §1)
o (Millions of Dollars) $ 04 $ 153 $ 255
J urlsdlcfmon [A] [B] [C]
Imposing
the Fine
European Commission € 355 € 33.8 € 26.0
(Article 81)
(Millions of Euros) € 227 € 36 € 438
(D] [E] [F]
Note:

[1] A firm was assigned a location of "Europe" if, at the time of the fine, its parent company was located within one of the 27 countries belonging to the European Union.
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The last twenty years have been characterized by the
expanding scope of antitrust enforcement and the
simultaneous globalization of commercial activity.

Antitrust policy may be (i) unified and neutral, (ii) subject to
protectionist influences, or (iii) domestically-oriented.

We analyzed antitrust enforcement by Chilean, European,
Japanese, Korean and US authorities. Because of data
limitation, empirical tests of some hypotheses are limited
to the EU and the US.

We find:
1. Little evidence of protectionist antitrust enforcement.

2. Some evidence of domestically focused antitrust
enforcement.
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