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Introduction

Context:
1. Significant Growth in frequency and amount of fines 

levied by antitrust authorities across many jurisdictions
2. Significant Growth in international trade and reduction in 

trade barriers

Central Question: 

How do antitrust authorities orient their enforcement actions 
toward foreign and domestic firms?
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Development of Antitrust Authorities

US Sherman Act: 1890
• Section 1 and Section 2

Japanese Antimonopoly Act: 1947
European Economic Community Treaty: 1957
• Article 81 and Article 82

Chilean Antitrust Law: 1973
Korean Monopoly Regulation and Fair Trade Law: 1980
Antimonopoly Act in China: 2008
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Antitrust Activity
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Growth in International Trade

Imports of Goods and Services as % of GDP:
• 1960: 12%
• 1985: 19%
• 2006: 29%

Cross-country corporate mergers as a percentage of total 
world-wide mergers:

• 1998: 30%
• 2007: 45%

Global foreign direct investment:
• 1970: $9.9 billion
• 1990: $204 billion
• 2007: $2.1 trillion
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Hypotheses on the Nature of Antitrust Enforcement

Antitrust enforcement actions may
1. exhibit a unified and neutral approach to policy in which case 

factors such as the national identities of firms and their 
competitors play no role in enforcement actions, 

2. be subject to protectionist influences in which case the 
opposite will be true, or 

3. exhibit a domestic orientation, meaning that enforcement 
actions are focused on domestic firms for various reasons.
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Factors Favoring Alternative Antitrust Policy Orientations

Factors Favoring Neutral Antitrust Policies:
• Multilateral agreements
• Fear of retaliation
• Search for efficient outcome

Factors Favoring Protectionist Antitrust Policies:
• Lack of enforcement of multilateral agreements
• Pressure from domestic interest groups
• National “Champions” or export industries

Factors Favoring Domestically-Oriented Antitrust Policies:
• Differential advantages in investigating domestic entities
• Seek to encourage highly competitive domestic firms
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Global Coordination in Antitrust Policy

European Union:
“Dedicated cooperation agreements on competition policy” with the US, Canada, 
Japan and Korea, under which the sides “exchange information and co-ordinate 
their enforcement activities.” Specifically, each side may ask the other to take 
enforcement action (i.e., “positive comity”) and to take account of the other’s 
significant interests when enforcing competition rules (i.e., “traditional comity”)

United States: 
Consults and cooperates on antitrust matters with the EU, Germany, Israel, Canada, 
Australia, Japan, Brazil, and Mexico
More than twelve Mutual Legal Assistance Treaties (“MLATs”)

Global:
The International Competition Network (ICN) launched on October 2001 by antitrust 
authorities from fourteen governments
WTO “Working Group on the Interaction between Trade and Competition Policy”
(WGTCP)
“Competition Law and Policy” program at the United Nations Conference for Trade 
and Development (UNCTAD)
OECD Global Forum on Competition and Competition Committee
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Tariffs on Chinese Tire Imports

Dave Johnson, Campaign for America’s Future (Steel Workers’ Union):
“Unfair competition led to the idea of protecting our standard of living. Unfair 
labor costs, kept low by use of child or prison labor, exploitative wages in non-
democratic countries, even use of forced labor or slaves undercuts our own 
companies’ ability to compete. Failing to provide worker safety protections, or 
allowing pollution also provide trade advantages to offshore competitors. So to 
protect ourselves we imposed tariffs that raised the store price on those goods 
to prevent them from undermining our own standard of living and safety and 
pollution standards. We protected our national interest.”
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Antitrust Activity Towards Domestic and Foreign Firms
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Testing Antitrust Authorities Orientation of Enforcement Actions

First Approach:  Compare the share of imports in domestic 
consumption to Antitrust enforcement frequency and 
intensity

Second Approach:  Calculate conditional probabilities
• For example, for a US firm, that probability would be:

Pr (FinedUS | FinedEU
, US Firm)

For an EU firm, the same conditional probability would be:
Pr (FinedUS | FinedEU

, EU Firm)
The two probabilities should be equal if antitrust authorities are neutral and if 
the firm is selling in both countries.

• Empirical strategy is to estimate the following frequencies:
# US firms fined in US and EU

Pr (FinedUS | FinedEU, US Firm) = ---------------------------------------
# US firms fined in EU
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First Approach: Antitrust Action Relative to Imports in the US
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First Approach: Antitrust Action Relative to Imports in the EU
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Second Approach: Conditional Probabilities
Number of Firms Fined and Conditional Probability of Receiving a Fine

by Jurisdiction Imposing the Fine and Location of Firm 
1994 - 2009

Number of Firms Fined By Jurisdiction Imposing the Fine and 
Location of Firm

Location of firm
(headquarters of parent company)

US Europe Rest of World

Jurisdication
Imposing
the Fine

US DoJ
(Sherman §1) 89 38 43

[A] [D] [G]

European Union
(Article 81) 24 360 65

0.053 [B] 0.802 [E] 0.145 [H]

US DoJ and
European Union 5 21 20

[C] [F] [I]

Conditional Probability of 
Receiving Fine

Location of firm
(headquarters of parent company)

US Europe

Pr(FinedUS | FinedEU, Location) 21% 6%
[C]/[B] [F]/[E]

Pr(FinedEU | FinedUS, Location) 6% 55%
[C]/[A] [F]/[D]

Note:
[1] A firm was assigned a location of "Europe" if, at the time of the fine, its parent company was located within one of the 27 countries belonging to the European Union.
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Second Approach: Conditional Probabilities

Amount of Fines Imposed on Domestic versus Foreign Firms 
by the US DoJ and European Commission 

1994 - 2009

Amount of Fines Imposed 
by Jurisdiction and Location of Firm

Location of firm
(headquarters of parent company)

US Europe Rest of World

Jurisdication
Imposing
the Fine

US DoJ
(Sherman §1)

(Millions of Dollars)
$ 881 $ 1,991 $ 2,799

0.155 [A] 0.35109 [B] 0.4935 [C]

European Commission
(Article 81)

(Millions of Euros)
€ 710 € 11,634 € 1,849

0.05 [D] 0.8197 [E] 0.1303 [F]

Note:
[1] A firm was assigned a location of "Europe" if, at the time of the fine, its parent company was located within one of the 27 countries belonging to the European Union.
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Second Approach: Conditional Probabilities

Average and Median Fine Imposed on Domestic versus Foreign Firms
by the US DoJ and European Commission 

1994 - 2009

Average and Median Fine Imposed 
by Jurisdiction and Location of Firm

Location of firm
(headquarters of parent company)

US Europe Rest of World

Jurisdication
Imposing
the Fine

US DoJ
(Sherman §1)

(Millions of Dollars)

$ 9.9 $ 52.4 $ 63.6
$ 0.4 $ 15.3 $ 25.5

[A] [B] [C]

European Commission
(Article 81)

(Millions of Euros)

€ 35.5 € 33.8 € 26.0
€ 22.7 € 3.6 € 4.8

[D] [E] [F]

Note:
[1] A firm was assigned a location of "Europe" if, at the time of the fine, its parent company was located within one of the 27 countries belonging to the European Union.
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Summary

The last twenty years have been characterized by the 
expanding scope of antitrust enforcement and the 
simultaneous globalization of commercial activity. 

Antitrust policy may be (i) unified and neutral, (ii) subject to
protectionist influences, or (iii) domestically-oriented.

We analyzed antitrust enforcement by Chilean, European, 
Japanese, Korean and US authorities. Because of data 
limitation, empirical tests of some hypotheses are limited 
to the EU and the US.  

We find:
1. Little evidence of protectionist antitrust enforcement.
2. Some evidence of domestically focused antitrust 

enforcement.


